IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AVANDA A., ET AL. ) ClVIL ACTI ON
V.

THE COATESVI LLE AREA SCHOOL :
DI STRI CT ) NO. 04-4184

MEMORANDUM
Padova, J. February 23, 2005

This action has been brought on behalf of Amanda A
(“Amanda”), a student with disabilities, by her parents, James A
and Barbara A., against the Coatesville Area School District (the
“School District”). Plaintiffs seek conpensatory education for the
failure of the School District to provide Amanda with a free
appropriate public education (“FAPE") pursuant to the Individuals
with Disabilities Education Act (“IDEA’), 20 U S.C 8§ 1400, et
seq., and Section 504 of the Rehabilitation Act of 1973.
Plaintiffs have appealed the decision of Comonwealth of
Pennsyl vani a Speci al Education Due Process Appeals Review Pane
(“Appeal s Panel ") which awarded conpensatory education to Amanda,

but restricted its award, pursuant to Montour Area Sch. Dist. v.

S.T. and Hi s Parents, 805 A 2d 29 (Pa. Commw. C. 2002), to the
ti me period beginning one year prior to the date on which Anmanda’ s
parents requested a due process hearing. Before the Court are the
parties’ cross-notions for summary judgnent limted to a single

i ssue of |law whether the “statute of limtations” on awards of



conpensat ory educati on announced i n Montour?!, should be applied to
limt the award of conpensatory education to Amanda. For the
reasons which follow, Plaintiffs’ Mdtionis granted and Defendant’s
Motion is denied.
l. BACKGROUND

Amanda’ s parents first becane concerned about her educati onal
progress when she was in first grade (during the 1998-99 schoo

year). (ILn_re the Educational Placenent of Anmanda A., Appeals

Panel Opinion No. 1499, July 20, 2004, “Opinion No. 1499,” at 1.)
They di scussed their concerns with her teachers and hired readi ng
specialists to tutor her during the first and second grade school
years and t hroughout the summers between school years. (ld.) The
School District provided sone additional instruction to Amanda.
Amanda received Title | reading instruction, provided by the School
District, for three-fourths of her second grade year and she was
provi ded with sumrer school instruction by the School District in
readi ng and | anguage arts during the sumrer foll owi ng second grade.
(Ld.)

During Amanda’ s first year in third grade (2000-01), she was

referred to an I nstructional Support Team(“1ST”) whi ch recomended

Al though the Montour court referred to a “statute of
[imtations”, see Mintour, 805 A 2d at 40, Defendant has conceded
that there is no applicable statute of limtations and that the
issue inthis proceeding is whether an equitable [imtations period
shoul d be applied to restrict any award of conpensatory education
to Amanda. (Def.’s Reply at 2 n.1.)
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t hat her parents continue to pay for after school tutoring and that
she receive continued Title | reading services and an adaptive
mat hematics program fromthe School District. (l1d.) In February
2001, after Amanda’ s scores on the Terra Nova tests showed that she
was in the third percentile of her local peers in reading and
seventh percentile in |anguage, her parents asked the School
District to test Amanda to uncover any barriers to learning. (1d.)
The school psychol ogist evaluated Amanda and a Conprehensive
Eval uation Report (“CER’) was issued. (lLd.) A Miulti Disciplinary
Team (“MDT”) determ ned that Amanda was “naki ng grade appropriate
progress and did not require specially designed instruction.”
(ILd.) An individualized education program (“I1EP’) team then net
and agreed with this conclusion, even though Aranda’s final report
card for the 2000-01 year indicated that “she had not perfornmed at
grade level in Language Arts or in strategies to decode words,
under st andi ng what she had read, summarizing, or using reading
vocabul ary.” (lLd.) Amanda’s parents did not agree with the MDT' s
conclusion and returned the Notice of Recommended Educati onal
Pl acenment (“NOREP”) a year later with a request for a pre-hearing
conference, nediation or a due process hearing. At the end of
Amanda’s first year in third grade, her parents enployed a tutor
for the summer of 2001 and had Amanda retained in third grade
agai nst the advice of the School District. (ld.)

During Amanda’s second year in third grade (2001-02), her



parents obtained an | ndependent Educational Evaluation (“IEE’) of
Amanda at A. 1. DuPont Hospital for Children. (Ld.) The |EE
concl uded that Amanda had Attention Deficit Hyperactivity D sorder
(“ADHD’), a reading disorder, and a disorder in witten expression.
(Ld. at 2.) Amanda’s physician prescribed nedication for her ADHD
and her parents nmet with School District officials to discuss the
|EE. (ld.) The School District rejected the conclusions of the
|EE. (1d.) Amanda’s parents did not request a due process hearing
at this tinme because they hoped to resol ve her probl ens by working

with the School District. (Amanda [A.] v. Coatsville Area School

District, Decision, Due Process Hearing, June 4, 2004, the “Due
Process Decision,” at 19-20.)

During Amanda’s fourth grade vyear (2002-03), the School
District evaluated Amanda’s ability and skills in speech and
| anguage and determ ned t hat she did not have a | anguage processi ng
i npai rment that would affect her communication abilities. (1d.)
Her parents requested another evaluation of her current |evel of
functioning in March 2003. (Opinion No. 1499 at 2.) Amanda
continued to read bel ow grade level in fifth grade (2003-04), even
t hough she continued to receive Title | reading support. (Ld.)
Amanda’ s parents requested a due process hearing on Decenber 23,
2003 and obtained a second IEE in January 2004. (Ld.) The
psychol ogi st who conducted the second | EE concluded that Amanda

had ADHD, a readi ng disorder and a | earni ng di sorder not otherw se



specified. (1d.)

A due process hearing was held on three sessi ons between March
17, 2004 and April 27, 2004. (1d.) Amanda’'s parents sought an | EP
for Amanda, rei nbursenent for tutoring, reinbursenent for the | EEs,
and conpensatory education. (ld.) The Hearing Oficer found that
Amanda had ADHD and a specific learning disability in reading.
(Due Process Decision at 15.) The Hearing Oficer ordered the
School District to convene a teamto prepare an | EP for a student
with ADHD and a reading disorder, awarded Anmanda 36 hours of
conpensatory education, and ordered the School District to pay her
parents fair conpensation for both of the IEEs. (lLd. at 19-20.)
The Hearing Officer did not apply alimtations period to the award
of conpensatory education, but awarded one hour of conpensatory
educati on per week for 72 weeks and reduced the award because of
equi tabl e consi derati ons. (Ld.) Both the School District and
Amanda’ s parents filed tinmely exceptions to the Hearing Oficer’s
deci sion. Amanda’ s parents argued that the Hearing Oficer’s award
of one hour of conpensatory education per week, and reduction of
that award, was in error and that she was entitled to 3240 hours of
conpensatory educati on. (Opinion No. 1499 at 2.) The School
District argued that the award of conpensatory education was
unwarranted and, in any event, ignored the Mntour “statute of
[imtation.” (1d.)

The Appeal s Panel found that the Hearing O ficer had correctly



found that Anmanda requires special education and that she is
entitled to conpensatory education. (ld. at 4.) The Appeal s Panel
also found that, because of the pervasiveness of Ananda’ s
disability, she should have been receiving special education for
the entire school day. (Ld.) However, the Appeals Panel
determned that it had to apply the one year “statute of
limtations” on awards of conpensatory education announced in
Mont our, although it believed Montour to be wongly decided. The
Appeal s Panel stated as foll ows:

In MC. v. Central Regional Schoo
District, the U S. Court of Appeals for the
[T]hird [Circuit ruled that the period of
conpensatory education is equal to the period
of deprivation, excluding the tine reasonably
required for the district to act accordingly.
In Mntour School District v. S T., the
Pennsyl vania Court set forth a statute of
limtations for conpensatory educati on.
Specifically, parents nust request a due
process hearing within one year of the date
upon which the parents accept an |EP.
Subsequently, U.S. courts have specifically
rejected the statute of |imtations on
conpensatory education inposed by Montour.

This panel is governed by Pennsylvania
| aw. Thus, even though Mont our mi sapplies the
Bernardsville standard, we are bound by it.
Unfortunately, the current state of affairs
| eads to venue shopping: districts seeking to
restrict conpensatory education to one year
w || appeal decisions of appeals panels to
Commonweal th courts, and parents seeking to
expand conpensatory educati on beyond one year
wi |l appeal decisions of appeals panels to
federal courts.

In the present case, the parents
specifically rejected the | ast | EP on Decenber
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23, 2003 and requested a due process hearing
at t hat tinme. W t hout mtigating
ci rcunst ances, Amanda can seek conpensatory
education from Decenber 23, 2002 under
Mont our .

(Opinion No. 1499 at 2-3) (footnotes omtted) (enphasis in

original) (citing MC. v. Cent. Reg’l Sch. Dist., 81 F.3d 389 (3d

Cr. 1996), Mntour Area Sch. Dist. v. S.T. and Hi s Parents, 805

A .2d 29 (Pa. Commw. C. 2002), and Bernardsville Bd. of Educ. V.

J.H, 42 F.3d 149 (3d Gir. 1994)). Consequently, the Appeal s Panel
determ ned that Amanda was entitled to conpensatory education for
si x hours for each school day which she attended from Decenber 23,
2002 to the day the School District holds the | EP neeting ordered
by the Hearing Oficer. (Ld.) The Appeals Panel ordered the
School District to hold the I1EP neeting within 30 days of the date
of the its order (July 20, 2004) and ordered the School District to
conpensate Amanda’ s parents for the |EEs.

Amanda’ s parents subsequently filed this action, effectively
appeal i ng the deci sion of the Appeals Panel, pursuant to 20 U S.C
8 1415, which permts a party “aggrieved by the findings and
deci sion” of a state appeals panel tofile suit in state or federal
court. See 20 U.S.C. 8§ 1415(i)(2)(A). They contend that the
Appeal s Panel erroneously applied the statute of I|imtations
announced by the Commonwealth Court in Mntour to restrict the
award of conpensatory education made to Amanda. The parties have

filed cross notions for sunmary judgnent addressing this limted



i ssue of | aw.
1. LEGAL STANDARD

Summary  j udgnent is appropriate “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law” Fed. R Cv. P. 56(c). An issue
is “genuine” if the evidence is such that a reasonable jury could

return a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). A factual dispute is

“material” if it mght affect the outconme of the case under
governing law. |d. “Were, as here, cross-notions for sunmary
j udgnent have been presented, we nust consi der each party’s notion
i ndi vidual ly. Each side bears the burden of establishing alack of

genui ne issues of material fact.” Reinert v. G orgio Foods, Inc.

15 F. Supp. 2d 589, 593-94 (E.D. Pa. 1998). The parties agree that
the material facts of this case are not in dispute. (Def.’s Mem
at 8.) Moreover, the narrow issue presently before the court,
whet her the “statute of |imtations” announced in Montour applies
tolimt the award of conpensatory education to Amanda, involves no
i ssues of material fact which would otherwise require a trial. As
the issue before the Court is solely an issue of law, summary

judgnent is appropriate in this case. See Chem Bank v. Fed

Deposit Ins. Corp., No. Cv. A 94-2799, 1996 W 680137, at *1




(E.D. Pa. Nov. 19, 1996).
[11. DI SCUSSI ON
The |IDEA requires school districts to provide disabled

children with “free appropriate education.” See MC v. Cent.

Reg’ | Sch. Dist., 81 F.3d 389, 392 (3d Gir. 1996) (citing 20 U.S.C

§ 1400(c)). A school district satisfies this standard when it
provides the disabled student wth an I|EP which provides
“significant | earning” and confers “nmeani ngful benefit.” Ri dgewood

Bd. of Educ. v. N.E., 172 F.3d 238, 247 (3d Gir. 1999). In MC.,

the United States Court of Appeals for the Third Crcuit (the
“Third Circuit”) held that a disabled child who has not received an
appropriate IEP is entitled to conpensatory educati on:

A school district that knows or should know

that a child has an inappropriate [IEP] or is

not receiving nore than a de mnims

educational benefit nust, of course, correct

t he situation. We hold that, if it fails to

do so, a disabled child is entitled to

conpensatory education for a period equal to

t he period of deprivation, excluding only the

time reasonably required for the schoo

district to rectify the problem
MC., 81 F.3d at 391-92. In R dgewood, the Third Crcuit expl ai ned
that the entitlement to conpensatory education is not restricted to
di sabl ed students who have | EPs, but “accrues when t he school knows
or should know that the student is receiving an inappropriate
education.” R dgewood, 172 F.3d at 250.

The i ssue before the Commonweal th Court in Montour was whet her

time limtations should be applied to requests for conpensatory
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educati on nade pursuant to the | DEA. Mntour, 805 A 2d at 35. The
Mont our court |looked to the opinion of the Third Crcuit in

Bernardsville Bd. of Educ. v. J.H, 42 F.3d 149 (3d Cr. 1994), to

guide its decision. |In Bernardsville, the Third Crcuit exam ned

whether a tine limtation should be applied to a request nade by
the parents of a disabled child for retroactive rei nbursenent for
their child s private school tuition after they wunilaterally
removed him from the public school because he did not receive a
suitable TEP from his school district. Id. at 151. The Third
Crcuit determned that, since federal regulations do not provide
atime limtation, the tinme [imtation for reinbursenent requests
woul d depend upon equitabl e considerations. 1d. at 157. The Third
Circuit determ ned that parents could seek retroactive
rei mbursenent of private school tuitionif a due process proceedi ng
supports their assertion that their child s I EP did not conply with
t he school district’s obligationto provide their child wth a free
appropriate public education, but that the decision regarding the
anount of rei nbursenent shoul d refl ect whet her the parents gave the
school district the opportunity to nodify its |EP. Id. The

Bernardsvill e court determ ned that:

the right of review contains a correspondi ng
parental duty to unequivocally place in issue
the appropriateness of an |EP. This is
acconpl i shed through the initiation of review
proceedings within a reasonable tine of the
uni l ateral placenment for which reinbursenent
i s sought. W think nore than two years,
i ndeed, nore than one year, without mtigating
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excuse, is an unreasonabl e del ay.

Bernardsville, 42 F.3d at 158.

The Comonweal th Court held in Montour that this limtations
period should also apply to clainms for conpensatory educati on:

We hold that the limtation period set forth
in Bernardsville is applicable — generally,
initiation of a request for a due process
heari ng must occur within one year, or two
years at the outside (if the mtigating
ci rcunstances show that the equities in the
case warrant such a delay), of the date upon
whi ch a parent accepts a proposed | EP. The
equities in each case are determ native .

Mont our, 805 A.2d at 40. Consequently, the Commonweal th Court
determ ned that, since S.T.’s parents did not request a due process
hearing until January 17, 2001, the one year statute of limtations
woul d preclude an award of conpensatory education prior to January
17, 2000, unless there were mtigating circunstances which would
excuse their delay in requesting a due process hearing, in which
case an award of conpensatory education including up to two years
preceding the request for a due process hearing could be
considered. 1d.

The issue before this Court is whether the Mntour tinme
[imtation on awards of conpensatory education applies to Amanda’ s
claim for conpensatory education. The Montour decision, as a
decision of a state court interpreting federal law, is not, of

course, binding on this Court. See RAR Inc. v. Turner Diesel

Ltd., 107 F.3d 1272, 1276 (7th Gr. 1992) (“[F]ederal courts are

11



under no obligation to defer to state court interpretations of
federal law. . . . Although state court precedent is binding upon
us regarding issues of state law, it is only persuasive authority
on matters of federal law ") (enphasis in original) (citations

omtted); see also Gianthamv. Avondale Indus., Inc., 964 F. 2d 471,

473 (5th Gr. 1992) (“It is beyond cavil that we are not bound by
a state court’s interpretation of federal | awregardl ess of whet her
our jurisdiction is based on diversity of citizenship or a federal
question.”) (citations omtted). Accordingly, this Court nust
deci de whet her Montour is consistent wwth the rel evant deci si ons of

the Third Circuit. See Murphy v. Fed. Deposit Ins. Corp., 208 F.3d

959, 964 (11th G r. 2000) (noting that binding precedent for the
federal courts is set only by the Suprene Court, “and for the
district courts within a circuit, only by the court of appeals for
that circuit”).

As the Montour court relied on Bernardsville, this Court nust

exam ne whether the Third Grcuit intended to apply the limtation
on retroactive rei nbursenent of private school tuition announced in
that case to conpensatory education. As discussed above,

Bernardsville requires that parents’ «clains for retroactive

rei mbursenent of private school tuition be |limted to adjust for
excessive delay on the part of the parents in the initiation of

review proceedings. Bernardsville, 42 F.3d at 157. In inposing

this requirenent, the Third Crcuit considered the inpact of the

12



parents’ delay in seeking review of their disabled child s I EP on
“the practical opportunity afforded the school district to nodify
its |EP or to determ ne definitively whether expenditures occurred
outside the district could have been obviated by the filing of a
pronpt conplaint.” |1d.

The Third G rcuit has not, however, inposed on parents an
obligation to seek pronpt review of a disabled child s claimfor
conpensatory education. Indeed, the Third Crcuit has recognized
that “a child s entitlenent to special education should not depend
upon the vigilance of the parents (who may not be sufficiently
sophi sticated to conprehend the problem.” MC. , 81 F.3d at 396.
Moreover, in Ridgewood, the Third G rcuit expressly rejected the
Ri dgewood Board of Education’s argunent that the failure of ME.’s
parents to object to his “prograns and pl acenents between 1988 and
1996" shoul d bar his claimfor conpensatory education. Ri dgewood,
172 F.3d at 250. The Third Crcuit stated that, the failure of
ME.'s parents to “object to ME.’s placenent does not deprive him
of the right to an appropriate education.” 1d. (citing MC., 81
F.3d at 396). Indeed, in R dgewod, the Third Crcuit remanded to
the district court to determ ne whether ME was entitled to an
award of conpensatory education for each of the school years from
1988-1997. 1d. at 251.

This Court finds, therefore, that the Third Grcuit did not

intend that the tinme limtation on requests for retroactive
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rei mbursenment of private school tuition announced in Bernardsville

be applied to requests for conpensatory education. See Kristi H

v. Tri-Valley Sch. Dist., 107 F. Supp. 2d 628, 633-34 (MD. Pa.

2000) (determ ning that Bernardsville does not restrict a disabled

child s entitlement to conpensatory education); Jonathan T. V.

Lackawanna Trail Sch. Dist., No. 3:03CV522, 2004 W. 384906, at * 2,

(MD. Pa. Feb. 26, 2004) (“Consistent with our opinion in Kristy
H_, [sic] we disagree with the school district's position that an
equitable statute of l[imtations applies to Jonathan's claim for
conpensatory education. Instead, we follow R dgewdod, where the
Third Grcuit discussed whether a two year statute of limtations
applied to clains for conpensatory education and stated that the
‘failure to object to [a student’'s] placenment does not deprive him
of the right to an appropriate education.” Here, we simlarly
concl ude that Jonathan's claimto conpensat ory educati on shoul d not
be barred by the two year statute of |imtations.”) (quoting
Ri dgewood, 172 F.3d at 250). Accordingly, the Court holds that
there is no limtations period, whether equitable or legal, on a
di sabled child s claimfor conpensatory education pursuant to the
| DEA. The Court further holds that Mntour does not apply tolimt
Amanda’s entitlenment to conpensatory education. |ndeed, inposing
an equitable limtation on Amanda’s claim for conpensatory
education for the years in which she did not receive a FAPE, but

during which her parents chose to work with the School District
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rat her than request a due process hearing, would effectively punish
her for her parents’ Jlack of vigilance, a result expressly
forbidden by both MC and Ri dgewood. Plaintiffs’ Mtion for
Summary Judgnent is, therefore, granted and Defendant’s Mtion for
Summary Judgnent is deni ed.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AVANDA A., ET AL. ) ClVIL ACTI ON
V.

THE COATESVI LLE AREA SCHOOL :
DI STRI CT ) NO. 04-4184

ORDER
AND NOW this 23rd day of February, 2005, upon consideration
of Defendant’s Mdtion for Summary Judgnent (Docket No. 5),
Plaintiffs’ Mtion for Summary Judgnent (Docket No. 8), the papers
filed wwth respect thereto, and the argunent held i n open court on
Decenber 1, 2004, |IT IS HEREBY ORDERED as fol | ows:
1. Def endant’ s Motion for Summary Judgnent is DEN ED
2. Plaintiffs’ Motion is GRANTED on the issue of
conpensatory education, and this matter is REMANDED to
t he Conmmonweal th of Pennsyl vania Special Education Due
Process Appeals Review Panel to determ ne, consistent
with this Menorandum and Order: 1) the entitlenent, if
any, of Amanda A. to conpensatory education prior to
Decenber 23, 2002, and 2) the nature and anount of any
such conpensatory educati on award.
3. The O erk of Court shall CLOSE this case statistically.

BY THE COURT:

John R Padova, J.



